# 53 11/18/68
Memorandum £9-8

Subjeet: Study 53 « Personal Injury Damages

Upon reccomendation of the Lew Revision Commission, the 1968
Legislature enacted legislation to make peraonal injury damages generslly
community property and to make other related changes. Professor Sato
has sent us a number of revisions proposed by faculty members who are
concerned with the problems involved in the 1968 statute. See Exhibit I
(pink) attached for his letter.

Before considering the suggested revisions, two poimts should be
noted:

(1) The seope of owr authority is limited to the study of whether
personal injury damages should be separate or community property.
Although we liberslly interproted this authority in preparing the 1968
legislation, thls limitation on our authority would appesr to preclude
us from recommending some of the suggested changes. In this gonneetion,
several writers have suggested that we undertaske a study of community
property generally. The Commission might wish to consider requesting
authority to study comxunity property generally.

(2) The legislation on personel injury dameges was very contro-
versial. The bill passed the Senate in 1967 but was dafeated on the
Assembly floor--primarily beeause the bill was considered to be too
iiberal in permitting division of personal injury dameges on divorge or
separate maintenance, The bill was introduced in the Senste in 1968.
Again, the bBill arcused considerable controversy snd it was referred to
& npecial subcommittee of the Senste Judiciery Committee for study. This
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subcommittee, after holding a long work session on the bill, finally
recoumended enactment of the bill with certain amendments designed to
restriet the power of the court to divide personal injury dsmages upon
divorce or separste maintenance. The subcommittee approved tha dill
by a 2-1 vote.

Based on the experience with the legislation on this subject at
the 1967 and 1968 legislative session, the staff would be most reluge
tant to have the Commisaion make & recamendation on this subject unless
serious problems exist under the legislation &8 enacted.

In this memorandum, we will consider each change suggested by the
Jaw faculty at Boelt Ball. However, since the decisions on most matters
depend on the action the Commiseion takes on two substantive changes
recommended by the law faculty, we consider those changes first befors
we consider the suggeeted revisions on a section by section basis.

The first suggested substantive change is ocutlined by Professcr Sato

as follows:



1. The property received for porsonal injurvices afior the
events enumerated in scction 163.3 is wode sepavice propasiy. The
reason Lthat we made properly received afior those ovents scparale
property even though the caure of nelion acerued bevore the cvenle
was that we did not koow how the caunsce of action which wos yot
unsatisfied could be disposed of at the time of divorce or separate
meintenance. I have been informced Lhat thr jodpe cun rake n
percentage allocation of the cause of action or roinin Jurisdietion
of the matter until properiy is received. If this is tras, it
appears to me that the personzl injuvy cause of action should be
brought within section 146 end section 16 has been revised nccordinsly,

Property received in solisfaction of causcs of action aceruing
after those events are separate proporty, of course, since olher
sectlions so provide,

The following ex,.usation from the Commission’s Reccmmendation to the
1968 Legislatare discloses that the Recommendation was not based on
tie problems that would be presented 1f the suls apgppsted by tde lew
faculty members were adopted tut instead was based on retention of the
law as it existed before enactment of Civil Code Bection 163,5:

The Conmis®eTalso recommends that dansans for personal i juries
be the separate property of the injured spouse if they are recoversl
(1) after rendition of an interlocutory Judpmeni of divoree und while
the injared person and his spouse are Hving sepavate amd apart, {2)
after rendition of a judgment of separate naintenauves, {37 while the
wife, if she ig the injured person, s living sepurate From her husbanid,
or (4) after the wife has abandoned hor hasband, i he s the injured
peracn, and before she has offered to retorn, nnless her abandiming Lim
was justified by his misconduet. Earnings and aceumulations i general
are keparate property if acquired vnder these eirenmsianees. Bee il
Code Sections 189, 1641, 160.2, amd 175, Boefare enactment of (Gvil
Code Section 163.5, it was beld that a canse of pelion for persooal
injuries vested by operation of aw in the inigesd part ix
tion of the marrialgf?{b}’ divoren ¥ niured party upon diswou- i

In Warhington v. Washington, 47 (0 290, o6 2ot pe- n
. i . LI LU A LB R B P Ry PR T
Justice Tﬂu‘nor‘ {writing the vonrt™s opmion ) rensoned ; ‘ FhOATH (1.
Tt ix pot nnfair in the Huinjitred spudise fo lormirsde his or Ler figerest in the

Fy : R
»ﬂle{ﬂ cause of action for personnl injuries om diverer. ., . A pule .

tmaf_mg,tho cRtire ruuse of Setion ax FOBIEGHY  properly prabecds (e rnml
munily interel in the elements (hag edvarly shiendd Beleasg 1o w. L . Althoneh

uoenle muiy be justified when it aptaenrs ok the muorvinge will consfime, i
losen. itx foren when the marcinge is dinlved aftee the e “r\'l;:‘-!' ::::”u“-”;;;-v\"
In such a case Dol only may the persoial ehoments of damiges soek 2. past pain .
and xfering Le reasonaldy Lrented as balepping 1o the ingured party, b he
damages for Totzre pain sl solfering, future sxpenses, and fitaee b of riteh
ings dre c]eulji_v utiributable tn himn o single person follwing the divemee,
Moreover, pa in any oﬂ_m.-r vuve involving future sarnings e ollee afloe argpired
yruperty, the wife's right, il any. to fulure support may e Trsteet] by an
awanl of -alimony. [Citation smitted.] ’ ’




The Senate Judiciary Committee, the special subcommittee of that
Committee, and the Assembly Judiclary Committee all considered this
particuler problem. The Commission’s steff at one stage in the
development of the Recommendstion hed recommended to the Commission
that a cause of action thet aeccrued before diveoree or scparate maine
tenance should be community property. The Commission rejected this
suggestion, but the State Bar took this position at the 1968 session
and made basically the same argument that is made in the quotation
from Professor Sato's letter. The Legislature adopted the view ad-
vocated by the Commission and wes especially persuaded by the extract
from Justice Trgynor's opinion set out in the footnote from the extract
of the Commission's recommendation set out above. The 1968 Legislature
was especlally concerned about division of perasonal injury dameges upon
divorce or separate maintenance. The Legislature took the view that the
Cammission's recommendation was too liberal in permitting diviaion, The
Legielature considered the law faculty proposal and rejected it. The
staff is persuaded on the merits that the 1968 legislation provides the
correct rule. But even if we were not, we would strongly reccmmend that
we not submit a recommendation to chenge the rule since it wes enacted
upen our recommendation and was thoroughly considered by the Legisleture
and the legislative commitiees were strongly of the view that the rule
recormended by the Commission is the correct one.

The second suggestion contained in Professor Sato's letter is es
follows:

2. Section 164.7 has been smended to provide for the right

of reimbursement to the injured spouse tc the extent that the

tortfeasor spouse has used community property to satisfy the eslaim

of the injured spouse. The reason for this 1s that the tortfessor

spouse, to the extent that he has used commumnity property, wes paying

one half of his indebtedness with the injured spouse’s vested interest.
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This suggestion is one that was fully considered on a great pumber
of occasions by the Commission when it drafted the 1968 statute, After
consldering severel slternative methods of accompliphing the objective
suggested by Professor Hato, the Commission determined not to recocmmend
the suggested rule.

The following is a consideration of the revisions suggested in
Professor Sato's letter. Each section is set out as proposed to be
revigsed by Professor Sato. (For the text of each section as enacted

and the official comment to the section, see Exhibit IX,)



§ 146

Seetion 146, The followinz revision of Section 146 is suggested:

6. In case of the dissolution of the marriage by decree of
a court of competent jurisdietion or in the case of judgment or
deeree for separste maintenence of the husband or the wife without
dissolution of the marrisge, the court shall make an order for
disposition of the community property and the guasi-community prop-
erty and for the assignment of the homestead as follows:

(a) Except s otherwise provided in subdivisicn (e}, if the
decree is rendered on the ground of sdultery, incurable inseanity
or extreme cruelty, the community property and qussi-community
property shell be assigned to the respective perties in such
proportions as the court, from all the facts of the case, and the
conditions of the parties, may deem just.

(b) Except as otherwise provided in subdivision (c¢), if the
decree be rendered on any other ground than that of adultery,
incurable insanity or extreme cruelty, the eocmmunity property and
quasi-comunity property shall be equally divided between the par-
ties.

{e) Without regerd to the ground on which the deeree is
rendered or to which party is granted the divorce or separste
maintenance, community property personal injury damsges shall be
asslgned te the party who suffered the injuries unless the court,
after taking into account the economic eondition and needs of
each party, the time that has elapsed since the recovery of the
damesges, and all other facte of the case, determines that the
interests of Jjustice require another disposition, in which ecase
the commnity property personal injury dameges shall be asaigned
to the respective parties in such proportions as the court deter-
mines to be Just under the facts of the case, but in no event
shall more than one-half of the community property perscnal injury
damages be assigned to the spouse of the perty who suffered the
injuries. Except a8 otherwise provided by Civil Code Sections
%éi,ﬁi 169, 169.1, and 169.2 As-used-in-this-subdivisien ,

compunity property personal injury damages" means all money or
other property received by«a-married-peroon-as-ceREMRILY-Preporsy
in-gatinfaetion-of-a-judgments-for-damagan-for-his-er-her-perscnal
injurians or to be received before or after a decree of separate
maintenence or a final decree of divoree in satisfaction of a
Judgment or pursuant to an agreement fer-the-sebilement-er-com-
prouise-of-a-elnin-for-such-damsgesy-untess of compromise based on
8__claim for damages for personal injuries suffered by a married
person until such money or other property has been commingled
without trace with other community property with the express
consent of the spouse who suffered the injuries .

(d) If a homestesd hes been selected from the community
property or the quasl-community property, it may be assigned to
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§ 146

the party to whom the divorece or decree of eeparate maintenance
is granted, or, in cases where a divorce or decree of separate
mailntenance is granted upon the ground of incurable insanity,

te the party against whom the divorce or decree of separate
zeintenance is granted. The assignment mey be either absolutely
or for a limited periocd, subject, in the latter case, to the
future disposition of the court, or it may, in the discretion
of the court, be divided, or be sold and the proceeds divided.

(e} If a homestead has been selected from the separate
property of either, in cases in which the decree is rendered
upon any ground other than incurable insanity, it shall te
assigned to the former cwner of such property, subject to the
power of the court to assign It for a limited period to the
party to whom the divorce or decree of separate maintenence
is granted, and in cases where the decree 1s rendered upon the
ground of incurable insanjty, 1t shall be assigned to the former
owner of such property, subject to the power of the court to
assign 1t to the perty against whom the divorce or decree of
separate maintenance is granted for a term of years not to
exceed the 1life of such property.

This sectlion shall not limit the power of the court to make
temporary assigmment of the homestead et any stage of the pro-
ceedings.

Whenever necessary to carry out the purpose of this section,
the court may order a partition or sale of the property and a
division or other disposition of the proceeds.

The decislon on whether this section should be revised turns on whether
the Cammission determines to make a cause of action for personal 1njuf1es
thet acerues (but where no damsges are received) before divorce or
separéte maintenance community property. If the deciaion is to retain
existing law, the staff does not believe that any change is needed in
Section 146. Insofar as Section 146 desls with commingling, see the
official Senate comment to this section on page 2 of Exhibit II. The
comment is & much better statement of the applicable rule than would
result from the addition of the words "without trace." Moreover, the

suggested addition of "with the express consent of the spouse who suffered
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the injuries" would result in & rule that is contrary to the generasl
rule that applies under all other circumstences. Insofar as this general
rule is proposed to be changed by revision of Section 17lc--discussed
later~-that revision would be beyond our authority and could not be
ineluded In a recommendation on pe.rsonal injury damages s separate or

community property.



§ 163.5

Section 163.5. The following.revision of Section 163.5 is suggested:

163.5. All money or other property paid by or on behalf of
e merried person to his spouse in satiafaction of a judgment fer
damages-for-perspnal-injuries-te-the~-spouse or pursuant to an
agreement fer-ithe-settlement-ew of compromise based on ef a claim
for sueh damages for personal injuries caused by him to his spouse,
is the separate property of the injured spouse.

Professor Sato states that “"Section 163.5 has been amended to mske clear

that it relates to interspousal tort." The staff does not btelieve any

change is needed.



§ 164.6

Section 16L.6. The following revision of Section 164.6 is suggested:

16L.6. Zf-g-married-persen-is-injured-by The negligent or
wrongful sct or cmission of a merried person shall not be imputed
to his spouse so as to defeat s cause of action against & third
party, except when such negligent or wrongful act or cmission
would have been go imputed as between unnarried persons persen
obher-than-his-gpeusey-the-faeb-that-the-negiigent -er-wrengful
aet-or-cmisnsien~ef-the-spouse-ef -the-injured-person-vas -a-a6R-
eurring-eanse-af-the-injury-is-net-n-defenpse -in-any-aehion
brevght-by-the-injured-person-te-recaver-damages -for-sueh-injury
execpt~-in-enses-where-sueh-eonenpring-negligent-ov-vreRgful-aet
e¥-emieston-vould-bo-a-deforsa-3E-the-marriage-did-get-eniph .

Professor Sato statees that "Section 164.6 has been elarified.” The
suggested wbrding mgy be an improvement, but the staff believes that there
is nothing wrong with the section as enacted. See page 4 of Exhibit II

for text of section as 1t now exists and officisl comment.
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§ 164.7

Section 16L4.7. The following revision of Section 164.7 1s suggested:

164.7. {a) Where an injury to & married person is caused
in whole or in part by the negligent or wrongful sct or cmission
of his spouse, the community property may not be used to discharge
the liability of the tortfeasor spouse to the injured spouse or
his liability to make contribution to any joilnt tortfessor umtil
the separate property of the tortfeasor spouse, not exempt from
execution, 18 exhausted ; apnd in no event shall community property
under the management and control of the injured spouse be used,
without his consent, to discharge such lisbilitjes. .

(v) This section does not rrevent the use of commmity
rroperty to discharge a liabllity referred to in subdivision (a)
if the injured spouse gives writien consent thereto afier the
occurrence of the injury.

{c) To the extent that the tortfeasor spouse satisfies his
obligetion to hie injured spouse out of community property under
his management and control, one-half of which COMMURIty prqperty
is vested in each apouse, the injured Jjured spouse shall be entitled to
reimbursement in emount of cne-half of the community property so
used--to be paid for, at the option of the injured spouse, elither:

(1) From the tortfeasor spouse's separate property whenever
acquired thereafter, either tetore or after the entry of a separate
meintenance decree or the dissolution of the marriage by death or
divoree, or

{2) From the tortfeasor's share of the community property
after partition thereof is made because of entry of a separste
maintenance decree or dissolution of the marriege by death or
divorce tc the extent that the injured spouse has not already been
relmbursed.

Nothing in this section shall prevent the spouse under Cal.
C.C. § 158, from sgreeing, at any time, that the community property
shall be partitioned to the extent necessary to reimburse the
injured epcuse in whole or in part for his vested cne-half interest
in the community property which was used by the tortfeasor spouse
in payment of the injured spouse's claim for damages.

{d) ¢e} This section does not effect the right to indemmity
provided by any insurance or other contract to discharge the
tortfeasor spouse's liability, whether or not the consideration
given for such contract consisted of community property.

11~



Whether this section should be revised will be determined by the
Commission's decision on the second policy guestion raised at the
first portion of this memorandum. If the Commission determines not

to recommend & change in the policy enacted in 1968, no revision of

this section 1s needed.
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§ 169.3

Seetion 169.3. The following revision of Section 169.3 is suggested:

169.3. (a)--Ali-menay-e:-ether-prepe:ty-roeeivadaby-a-nasriaé
porsen-itn-saiisfaciion-of-a-judgnent ~for-damages -£or-his -personal
:naawies-erqpurauant—te—an-agraament-:er-ths-settlanant-an-aenp:a-
Bhoe-of-a-alnim-for-sueh-damages-1is-the-separate-properiy-of-the
injured-perecn-i2-such-meney-or-other-preporiy-is-reaciveds

{1}--Aftar-the-penﬂitian-s#-a-3udgmest-er-desree-e£-snparate
waintenanees

{2)--After-the~renditicn-cf-an-inteplosuiory. judguent-of
diverce-and-while-the-injured-parson-and-hin-spouse-are-living
separate-and-apart;

£3)--While-the-wifey-if-she-ha-the-injured-peyaony~ss-1iving
separate-Eron-her-husbandy-ox

£4)--APber-tho-wife-has-abandonad-her-husbandy-if-ha-18-4ho
injured-Fo veony-and-before-she-has-offored-to-returny~unlesn-hoy
abandening-aim-was-justified-by-his-nisoendues.

{v)--Netwithotanding-subdivision-{a)y-s£-the-apounssf-the
injuved If a married person has paid expenses by reascn of his
spouse's personal injurles from his separate property cr f»em-the
community property subject to bis management and control y-he
and the injured spouse has included such ses ag items in his
claim for damages, the former is entitled to reimbursement-of
reimburse his separate property or the community property under
subjeeb-be his management and control Pew-sueh-experses from the
money or other property received in satisfaetion of a 0t
for such claim or pursuant to an agreement for the settlement or
compreomise of such claim Reparaie-preperty-reeeived-by-his-opouse
wRder-aubdivision-{as .

Whether this section needs revision depends upon the Commission's
decision on the two basic policy questions presented at the beginning

of this memorandum.
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§ 171a

Section 17}la. The following revision of Section 17le 1e suggested:

171a. (a) A married person is not lisble for any injury or
damige caused by the other spouse except in cases where he would
be limble therefor if the marrisge did not exist.

{b) The liability of & married perscn to & perscn cther than
his spouse for death , or for injJury to person or property may be
gatisfied only fram the separate property of such merried person
and the compunity property under his ef-whiek-he-has-the management
and control.

This revision is needed only if the Commission determines to change the

rule provided in Section 164.7.
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§ 171e

Secticn 17le. The following revision of Section 17le is suggested:

171c. Notwithstanding the provisions of Section 16la and
172 of this code, the wife has the management , asé control and
disposition of the community personal property earned by her,
and the community personal property , received by her in satis-
faction of a Judgment for damages for personal injuries suffered
by her or pursuant to an agreement for the settlement or campro-
mise of a ¢laim for such damsges, until it is commingled with
her written consent with community property subject to the manage-
ment and control of the hushand y except that the husband may use
such community property received as damsges or in settlement or
comproemise of a cleim for such damages to pey foxr’ expehses Ilncuwrred
by ressdn of the wife's personal injuries and to reimburse bis
separate property or the community property subject to his
nanagement and control for expenses paid by reason of the wife's
perscnsl injuries if such expenses were included as an item in
her c¢leim . '

The wife may not make & gift of the community property
under her manegement and control, or dispose of the same with-
out a valuable consideration, without the written consent of
the husband. The wife may not make a testamentary disposition
of such community property except as otherwise permitted by law.

This section shall not be construed as meking such earnings
or demages or property recelved in settlement or compromise of
such damages the separate property of the wife, nor as changing
the respective interests of the husband and wife in such
cammunity property, as defined in Section 16la of this code.

The Commission deleted the words "and disposition” as unnecessary in view

of the second paregrsph of the section which deslas with the extent to

which the wife may dispose of the property.

The addition of "her written consent" would constitute a change in

existing law that is beyond the scope of the Commission's authority (since

this section deals primarily with the wife's earnings).

The addition of the worde "if such expenses were included as an item

in bher cleim" may be desirable, but the staff would not recommend the

addition of such words without further study. Moreover, we do not coneider
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§ 171c

the change of sufficient importance--if it 1s ultimately found to be
a desirable one~-to Justify the Commission making it the subject of

& recommendation.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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Y OF CALIFORNIA, BERKELEY

SANTA BARBARA + SANTA CRULZ

£ Ptk |8t People o Le Ao

SCHOOL OF LAW (BOALT HALL)
BERKELEY, CALIFDARNIA S4T20

November 7, 1968

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
8tapford University School of Lau
Stenford, California

Desr Johu:

1 am enclosing a draft of Chapters 457 and 458 as revised.
The substantive changes &re:

1. The property received for personal injuries after the
events enuserated in section 169.3 is made sepsrate property. The
reason that we made property received after those events separate
property even though the cause of aetion aceruad before the events
was thet we did not kuow how the cause of action which was yet
unsatiafied e¢ould he disposed of at the time of divorce or separate
maintenance., I have been informed that the judge can make a
. percentage allccation of the cause of action or retain jurisdiction
of the matter until property is received. If this is true, it
appeara to me that the personal injury cause of actlon should be
brought within section 146 and ssotion 1kE& has been revised accordingly.

Property received in satisfaction of causes of action aceruing
aftar those events are separste property, of course, since other
gsections go provide.

2. S8ection 164.7 has been smended to provide for the right
of reimbursement tov the Injured spouse 4o the extent that the
tortfeasor spouse has used community property to satisfy the claim
of the injured spouse. The reason for thie is that the tortfeasor
gspouse, to the extent thalt be has used community property, was paying
one half of hia indebtedness with the injured spouse's vested interest.
Clarifying apendments have been made as follows:

1., Section 1h6 has been revised to make certain that the
definition of the term "community property personal injury damages”
doas not Include that vhich is separate property under other specific
provisions.



Mr. John H. DeMoully

Page 2 .
November 7, 1968

2. Section 163.5 has been amended to make clear that it relates
to interspousal tort.
3. BSection 16,6 has been clarified.

L. Section 169.3 has been revised to preserve the right of
reimbursement. '

5. Bection 1Tla has bean amended.

6. Section 17lc hes been amended to reinsert the word "disposition”
which we removed and to clarify other matters.

These amendments are being proposed by the faculiy mewmbers who
are concerned with the problems involved in cur legiszlation.

Sincerely yours,
g
'4{’7;4,#
Sho Ssio
38:def

Bnclosure

[THotes Emclosed draft was not rveproduced as a parb of this
Exhibit. The suggosted changes in Chapters L57 and L58 are
set cut in the Memorandwuma 7



Yemorandum 690

BXHIBIT IX

Civil Code Section 1L6

146. In case of the dissolution of the marriage by decree
of a court of competent jurisdiction or in the ease of judg-
ment or dseree for separaie roaimtenance of the hashand or
the wife without dissolution of the marziage, the eourt shalt
make an order for disposition of the community propesty and
the qnasi-community property and for the assignment of the
homestead as follows : ,

{a)} Except as otherwise provided in subdivision {¢), if
the deeree ig rendered on the ground of adultery, ineurable in-
sanity or extrems eruelty, the community property and quasi-
community property shell be assigned to the respective par-
ties in such proportions as the eourt, from all the facts of the
case, and the conditions of the pariies, may deem just.

(b} Exeept 2s otherwise provided in subdivigion (e}, i
the decree be rendersd on any other gronund than that of
adultery, incurable insanity or extreme cruelty, the commu-

" ity property and quasi-community property ghall be equally

divided between the parties.

{c) Without regsrd to the ground on which the decree is
rendered or to which party is granted the divorce or separate
maintenance, community property personsl injury damages
ghall be assigned to the party who suffered the injuries unless
the eourt, after taking iuto aceouni the ecopomic condition
and needs of each party, the time that has elapsed sinee the
recovery of the damages, and all other facts of the case, de-
termines that the interesis of justice require another disposi-
tion, in which case the commumity property personal injary
damages shall be assigned to the respective parties in

ions a8 $he conrt determines to be just under the faeta
of the case, but in no event shall more than one-half of the
community property perseoal injury damages be assigned to
the sponse of the party woo suffered the injuries, As used in
this sobdivision, ‘‘commanity property personsl injary dam-
ages’’ meons all money or ther property reveived by a married
PErson &5 community proferty in satisfaction of a judgment
for damages for his or he: personal injuries or pursuant to an
sgreement for the settlerseni or compromise of a clsim for
such damages, unless sucs money or other property has been
commingled with other cojumunity property.

() T 2 homestead La: beep selected from the commu-
nity property or the guasi-community property, it msay be
assigned to the party to whom the divorce or decree of sepa-
rate maintensnce is granted, or, in cases where a divorce or
decree of separate maintenarnt: is granted upon the ground
of incurable insanity, to the pa~ty against whom the divoree
or decree of separate raaintenaice is granted. The assignment
may be either absolutely or fov & limited period, subjeet, in
the latter case, to the fature lsposition of the court, or it
may, in the discretion of the ronrt, be divided, or be sold and
the procesds divided.

(e} If a homestead has decn selected from the separate
property of cither, in cases in which the decree is renderad
upen any ground other thw incurable insanity, it ehall be
assigned to the former own~ of such property, subject to the
power of the court to assiga 't for a limited period to ihe
party to whom the diveree .. & wree of separate maintenance
i granted, and in eases where he decree is rendered upon
the ground of incurable insenity .t shall be assigned to the

@ )




former’ gWmer of such property, subject to_the power'of the
ccurt to_amsign it to tlﬁ party against whom' the divoree or
deereq of separate praintensncs i granted for s term of yeprs
not to exceed the ife of guchparty.~ " - | oo v

"lgtlecﬁbn shall rot limit the power of the court to make

£ ~r
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 Whenever, necessary to,carry out the prirpose of thix ssction;
~the’court mAy order @ partition or sale’af ‘the property and
& division or othér disposition of the proceeds. Coe

Isgialative Commit ~=Sena

Qoo Coly Bestion 146 (omended)

" Commeny. Subdivision (o) has Deaii ‘sdded to Civil Gode Sestion
48 °t9 ‘provide’d wpecial rule for the disposition of personal injury
dameges. The subdivision is limited to *‘sommunidy #wﬂsf‘gﬁow
njury drndges.”” Under some eircnmstances, personal injury damhages
may be separate property when received. See Civil Cods Seqtions
" Subdfviliiin () requires that the sponse who suffgred the injuries
be awarded all of the community property that Tepresents damages for
his or her persomal injaries unless the sourt delermines:that jhatice
Fequires 4 division, If justice 5o requires, the coprt may make such
division a5 is just under the facta of the, particular sase, without. regard
40, the gronuds or ‘to whigh spouse is granted the divore. ar sepamte
‘maiatenanes. :Thug, the court can award the spouse agsinat. whom 2
+ divorcs ia’ granted more thap ome-half uf such- damages if the-equities
of the sitaation so require, In no event, however, may the eomrt award
more then one-half of such damages to the noninjured spouse,
Bubdivisions i(2) specifically requires the court to taks into account
the economic conditions and needs of the parties and the time that has
-glapsed sipee the recovery of the damages as well ax the other facts
in_the onse..Jf.the divorce or separate maintenanes action brought
thartly gfter the dawages sre recovered, the. courb-ebsent speeial
ironmgtances—should gward ail or substantislly all of such damsges
T the.injored: spause. On the other hand, if & nnwber of years hss
. elgpeodﬁgqgﬁhg recovery-of. the damages, this fact alone wmay be suf-
" Sdient. veascn, to assign the personal injury dsmages to the respestive
ﬁ:hes in such proportions as.the court. determines to be just, under
f%gg@e__ﬁrticular case. o R I
... Mrdex ‘prior. law, personal injury damages were separata property
. 8ug thegefore were not, sybjeat.to division on divaree or separate maia-
xible' Fule applied. s  smbetantial portion of such dam.
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‘Sommunity, property, the subdivision does not, apply, Sush sranamuta-
% can, be acpotaplibhed by agreemient, See Cryi, Coug.§§ 168-361.
Jebe. parties may commingle the proseeds of an_award with:sther com-
Jsuynily propesty. I the proceeds so comimingled. gannot, be” traged,
“they muat be treated ‘as ordinary commumity property and subdivision
+{0). 18 not applieable. OF. Metealf v. Metoalf, 209 Cal. App.3d 742, 26
Lal Rpfr 271.(1962). Even though ocommingling falls alort of the
“pomnt where tracing becomes impossibla, depositing the proceeds, in
the family bank account and ‘using ‘them for’ the ‘support of the
Aamily may, under some circumstances, be sufficient. evidenge of an
Agreementt 1o tranamute the award into prdinary* comtmunity property
i to niske subdivision’ (¢} inappligable, Weinberg v. Weinberg, 67
Lalad- .. 167 A.C, 567, 580-581] (1967). Of. Lawatch v. Lawafoh,
T6X'Col. App.2d 780, 790, 327 P20 603, 608 (10583, - -

@
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Civil Code Secticu 163.5

5 All'money ot other property paid by ‘or on bebalt of
rrisd Person 16 his apor mmg:famonﬂfa iﬂiﬁfmm
aniiges for persomal ‘tnjuries’ts the'spause or purstant to

gament’ for the Séttioment or sompromise ‘of 4 clafin for
&' ity the sepisrate property of the Hjured spouse.'

law Revigion Commission Comment

Commaent. Before enactment of Section 163.5 in 1957, damages re-

ceived by a married person_for personal injuries were community

property. Zaragose v. Uraven, 38 Cal.2d 315, 202 P.2d 73 {1949), Sec-

tion 163.5 mede all damages awarded for personal injury {o & married
person the separate property of such person. Lichienauer v, Dor-
stewilz, 200 Cal. App.2d 777, 19 Cal. Rptr. 654 (19625, Section
163.5 has been amended so that personal injury damages peid to s
married person are separate property only if they are paid by the
other apouse. In all other eases, the original rule—that personal injury

damages ave community property—applies because the character of
snch damages ig determined by Seetion 164 of the Civil Code.

-



Civil Code Sechion ifli.6

1636, T & ‘marrjed person. is injured by the negligent. o=
wrongful mot br Gnaission of a person other than his spouse,

fhe fect that the megliz erit or wrongful ast ‘or oifimsion of
e ‘Fpbusd’ il injired person’ Was 3 nig’ Ba0e 3
thotfajury” st @ defene in -a0¥° aotd
mﬁmﬁ" in ti rocover damages for
.. canesrwheres such j

Y | .ur
omission would: s s defense if: the mavpisge’ dids

Taw Revigion Commission Commant

Comment. Section 164.6 is new. Section 1635 was added in 1957
to overcome the holding in Kester v. Pabst, 43 Cal2d 254, 273 P.2d
957 (1954), that an injured spouse could not recover from a negligent
tortfeasor if the other spouse were contributively negligent. The ra-
tionale in Kesler was that to permit recovery wonld allow the guilty

and his wrongdoing eould not be imputed to the innocent spouse.

Section 163.5 has been amended to restore the original rule that
personal injury damages are community property. Te avoid revival of
the rule of the Kesler case, Section 164.6 provides directly that the
negligence or wrongdoing of the other spouse is not a defense to the
action brought by the injured spouse except in cases where soch negli-
genee or wrongdoing would be a defense if the marriage did mot exist.
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Civil Cods Section WL.7

1647, (a) Wheee an fnjury to a married person in uaus_gd
in-l'gltole oﬁ- i}n part by the negligent or wrongful act or omus-.
gion of his spouse, the community property meay net be oused
to digeharge the limbility of the tortfessor spouse to the
injured spouse or his liability to make contribution to any
joint torifeasor umtil the separate property of the tortfeasor

spouse, not exempt from exeeution, is exhansted.

b) This section does not prevent the use of community
pﬂ()‘p«)e.rty to discharge a lisbility referred to in subdivision
(a) if the injured spouse gives written consent thereto after

the ceenrrence of the injury.

¢) This section does not affect the right to indemnity
pngv)ided by any insarance er other comtract to discharge the
tortfeasor spouse’s lability, whether or not the sonsideration
given for such contraet consisted of community property.

Lo Revision Comdssion Comment

Comment. Section 164.7 is new. As a general rule, 2 married per-
son’s tort liability may be satisfied from either his separate property
or the community property subject to his control. See Seetion 171a
and the Comment to that section. Section 164.7 has been added to

require the tortfeasor sponse to resort first to his separate property
to satisfy & tort obligation arising out of an injnry to the nther spouse.
When the Nability is incurred becanse of an injury infiicted by one
spouse upon the other, it would be unjust to permit the gnilty spouse
to keep his separate estate intact while the community is depleted to
setisfy an obligation resulting from his injaring the co-owner of the
community,

Subdivision (b) permits the tortfessor spouse to use community
property before his separate property is exhausted if he obtaius the
written consent of the injured spouse after the socurrence of the in-
Jury. The iimitation is designed fo prevent ap inadvertent waiver of
the protection provided in subdivision (u) in a marriage seitlement
agreement or property contract entered inte long prior to the injury.

Subdivision {e) is ineluded to make it elear that Section 164.7 does
not preclude the torifeasor spouse from relying on any liability
insurance pelicies he may have even though the premimms have
been paid with community funds.




Civil Code Ssction 169,3

169.3. (a) Al money or other property received by a mar-
ried person in satisfaction of & judgment for damages for his
personsal injuries or pursuant io an agreement for the aetile.
ment or compromise of a ¢laim for wach damages is the separate

" property of the ipjured persor if such money or other prop-
erty is received:’

(1) After the rendition of & judpment or deeree of separate
maintenanee ;

{2} After the rendition of an interlecutory judgment of
divoree and while the injured person and his sponse are living
separate and apart;

(3) While the wife, if she iz the injured person, is living
separate from her husband ; or

(4) After the wife has abandoned her husband, if he is the
injured person, and before she has offered to return, unless her
abandoning him was justified by hie misecondnet.

{b} Notwithstanding subhdivision {a), if the spouse of the
injured person has paid expenses by reason of his sponse’s
personal injuries from his separate property or from the com-
munity property subject to his management and control, he is
entitled to reimbursement of his separate property or the com-
murity property subject to his management and control for
such expenses from the separate property received by his
spouse under subdivisicu {a).

Iaw Revision Commission Comment

Comment. Seetion 1659.3 treats a reenvery for personal injuries to
2 martied person substantially the same as earnings and aceumula-
tions are treated under Civil Code Sections 169, 169.1, 169.2, and 175.

In some cases, medical or other expenses ineurred by reason of the
injury will be paid by the spouse of. the injured person from his sepa-
rate property or from the eommunity property subjeet to his manage-
ment and control. Subdivision (b) provides that the spouse of the in-

jured person is entitled to be reimbursed for these expenses from the
personal injury damage recovery. In this respect, subdivision (b}
adopts the same policy that is expressed in Section 17le,




Civil Code Section 17ia

- 173s. {a) A rnrried person is not Lable tor any injury or
- domiage caused by the other spouse axcept in caees where he

wﬁ belisble therefor if the marriage did not exist.

The Lability of 2 married person for death or njury
6 pereon or property may be satisfied only from the separate
property of gach married person and the eommunity property

of which he bas the management and control.

Law Revision Commission Commend

Comment. Prior to the enactment of Seetion 171s in 1913, 2 hus-
band was liable for the torts of his wife mwerely beeause of the marital
relationship. Henley ». Wilson, 137 Cul. 273, 70 Pac. 21 (1802}, Sec-
tion 171a was added to the code to overcome this rule and to exempt
the husbaad’s separate property and the community property subject
to his control from liability for the wife’s torts. MeClain v, Tufts, 83
Cal. App.2d 140, 187 P24 818 (1947). The section was not intended
to, and did not, affect the rule that one spouse may be lable for the
tort of the other under ordinary prineiples of respondest superior.
Perry v, MeLaughlin, 212 Cal. 1, 297 Par. 554 {1931) (wife found to
be husband’s agent); Rensford v. Adinsworth, 198 Cai. 279, 237 Pae.
747 (1925} {husband found to be wife's agent} , MeWhirfer v, Fuller,
35 Cal. App. 288, 170 Pae, 417 (1917) {operation of husband’s car
by wife with his consent rzises inference of ageney ). Subdivision {a)
revises the language of the section to elarify its original meaning.

Subdivision (b) bas been added to eliminate any ancertainty over
the nature of the property that is subject to the wife’s tort lishilities.
The subdivision is consistent with the California law to the extent that
it ean be aseertained. Grolemund v. Cefferate, 17 Cal2d 679, 111 P.2d
641 (1941), held that the community properiy is subject to the, hus-
band’s tort liabilities because of his right of mansgement and control
over the community. HeClain v, Pufts, 83 Cal. App.2d 140, 187 P.2d
818 {1947}, held that the community property is not subject to the
wife’s tort liabilities becunse of her laek of management rights over
the community. Under the rationale of these eases, the onastment of
Civil Code Section 17ic in 195i——giving the wife the.right of manage-
ment over her carmings and personal injury damages—probably sub-
jected the wife's earnings and personal injury damages to her tort
linbilities, but no case so holding has been found.

The fact that separate property has been commingled with com-
munity property or that the wife'’s earnings have been comimingled
with other community property dees not defeat the right of a judg-
ment creditor to trace and reach such earnings. See Tinsley v. Bauer,
125 Cal. App.2d 724, 271 P.2d 116 {1954 {commingling of wife’s earn-
ingn with other community property did not defeat right of judpment
ereditor to trace and resel: such carnings to sarisfy Judgment based
on wife’s quasi-contractual Hability).




Odvil Code Sestion 1Tle

17le. Notwithstanding the provisions of Seetion 161a and
172 of ihis eode, the wife kas the management and eontrol
of the comreunity personal property earned by her, and the
community perwonal property received by her in satisfaction
of a judgment for damages for personal injuries suffered by
her or pursuant io an agreement Tor the setilement or compro-
mise of a claim for such damages, until it is commingled with
community property subject to the management and control of
the husbhangd, except that the husband may use such community
property reeeived as damages or in settlement or compromise
of a elaim for such dumages to pay for cxpenses ivcurred by
reason of the wife’s personal injuries and to relmburse his
separate property or the community property subject to his
management and eontrol for expenses paid by reason of the
wife’s persanal injuries,

The wife may not make a gift of the community property
under her management and control, or dispese of the same
without a2 valnable ecnsideration, withont the written consent
of the husband. The wife may not make a testamentary dis-
position of such community property exeept as otherwise per-
mitted by law,

This seetion shall ot be construed es making such earnings
or damages or property received in settlement or compromise
of such damages the separate property of the wife, nor as
chenging the respective interests of the husband and wife in
such community property, 23 defined in Section 161a of this
code, o

Iaw Hevision Commissicn Coment

Commeni. Prior to 1957, Section 171e provided that the wife had
the right to manage and control her personal injury damages. When
Seetion 163.5 was enacted to muke such damages separate instead of
community property, the provisions of Section 171e giving the wife
the control over her personal injury damsges were deleted. Sinee the
amendment of Section 1835 again makes personal imjury dsmages
ecommunity instead of separate property, Section 17le is amended to
restore the provisions relating to.the wife’s right to manage her per-
sonel mjury damages.

The personal injury damages covered by Section 171¢ ure only those
damages received as community property. Damages received by the
wife from her husband are separate property under Section 162.5.
(ther damages are made separate property hy Section 169.3. Section
171¢ does mot give the hushund ary right of reimbursement from
these damages sinee they are received as separate property. Section
169.3, however, gives the spouse of the injured person a similar right
to reimborsement from damages received us seprrate property under
that seetion.

Section 171c has been revised to refer to ‘‘personal property’’ in-
stead' of ‘‘money.”’ This change is designed to eliminate the uneer-
tainty that existed under the former language concerming the nature
of earnings and damages that were not in the form of cash. The hus-
band, of course, retains the right to manage and control the commn-
nity rezl property under Section 17%a.

The reference to Sections 164 and 169 has been deleted as unneces-
sary; neither seetion is econeerned with the right to manage and con-
trol community properiy.




